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        IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE, 

SONITPUR, TEZPUR

GR CASE NO. 2408/ 2015

(U/S- 420/406 IPC)

State
Vs

Bishnu Kurmi

…………Accused person

Present before : Kumari Arti, SDJM(S), Sonitpur, Tezpur

For Prosecution : Ld. APP, Sri. R. Kr. Goswami

For Defence : Ld. Dulu Moni Singha.

Date of Evidence : 01.08.2019 & 09.11.2021.

Date of Argument            : 29.12.2021.

Date of Judgment           : 10.01.2022.

                                                   JUDGMENT

1. The  prosecution  case  in  brief  is  that  one  Apurba Pathak  has  filed  an

ejahar  on  07.09.2015  stating  that  on  20.08.2013  enlisted  person

mentioned in the ejahar have taken Rs. 2,50,000/- on credit from him and

promised on an  affidavit  in  written to  return the same amount on or

before 20.08.2014 but  he failed to repay the said amount on several

occasions. Hence this case.

2. The  O/C  Dhekiajuli  P.S  on  receiving  the  ejahar  registered  a  case  as

Dhekiajuli  P.S Case No. 536/15, U/S 420/406 of the Indian Penal Code.

After investigation, the I.O laid down the Charge sheet under Sections

420/406 of the Indian Penal Code against the accused Bishnu Kurmi for

trial.
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Compliance of Sec- 207 Cr.P.C.

3. Copies of relevant documents were furnished to the accused person in

accordance with Sec-207 Cr.P.C.

Offence explanation

4. During trial  the particulars of offences u/s- 420/406 Indian Penal Code

were read over and explained to the accused person to which accused

pleaded not guilty and claimed to face trial.

Evidence Adduced

5. Prosecution has examined two witnesses. Statement of accused u/s-313

Criminal Procedure Code is recorded and his plea was in total denial.

Points for determination

6. Whether  the  accused  person  namely  Bishnu  Kurmi in  furtherance  of

common intention are liable for the commission of offence punishable

under sections 420/406 of IPC?

Discussion, Decision and Reasons thereof

7. PW1, Apurba Pathak (informant), in his evidence has stated that he is

acquainted with the accused person who is his customer. Accused was in

need of money for his personal problems and approached him and he

gave Rs.  2,50,000 in  cash on 20.08.2013 in  presence  of  four  witness

namely Kanaklata Pathak, Sisir Kumar Deka, Parul Das and Rohini Bala

Roy. That, he gave him money for one year but after lapse of one year

accused  sought  more  time.  Thereafter  accused  kept  him waiting  and

continued delay in returning the money on this or that plea and after

passing of another year, he filed FIR. Police recorded his statement. Ext.-

1 is FIR; whereas Ext.-1(1) is his signature.
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In his cross-examination, PW1 has stated that his shop was titled

“Pathak Dress Store” at ward no. 6 Dhekiajuli  Town. He is running the

said shop since 2005 till 2016. The trade license of said shop was in his

name but he did not submit the same to the police. That, the said shop

was taken in rent by him and he forget the name of owner of the said

shop. That, he paid electric bill of the shop to the owner but said owner

of the shop never gave any receipt to him. That, he did not inform the

owner of the shop that accused has taken Rs. 2,50,000 from him. That,

he did not run any money lending business.  That,  he never paid any

Municipality Tax for his rented cloth store. That, he gave accused said

amount on a single day.  He stated before police that accused usually

goes to his shop and hence he knows him. There are overwritting in the

FIR but he does not know who did that. That, he used to reside in the

house of his elder sister at Dhekiajuli. That, he did not mention anywhere

from which source he brought the said amount of Rs. 2,50,000/-. That,

there is no mention in the FIR why there was delay in filing the FIR. He

does not know if accused filed any FIR against him. Rest of the cross-

examination are the points forwarded by defence which he has denied. 

8. PW2, Sishir Kr. Deka, in his evidence has stated that he is acquainted

with both the accused person and the informant. That, the incident took

place  on  20.08.13.  That,  informant  have  a  Garments  store.  Both

informant  and  accused  person  are  friends.  That,  informant  gave  Rs.

2,50,000/- to accused person for one year and as accused person did not

return his money, their relationship was broken. Police did not inquired

him.

In  his  cross-examination,  PW2  has  stated  that  informant  is  a

residence of  Barpeta.  Informant gave 500 rupees note of 5 bundle to

accused.  That,  he  has  no  knowledge  from where  informant  took  the

money. That, there were three persons present at the time of transaction

of money between informant and accused at garment store and those
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three persons witnessed the transaction. One of the three persons was

informant's  wife.  Behind  the  garment shop where  incident  took  place

there are residence of other persons. That, he has no knowledge whether

any  money  suit  realization  of  money  in  civil  court  has  been filed  by

informant. That, he has no knowledge if there is any case registered by

accused against  informant on 26.05.12.  Rest  of  the cross-examination

are the points forwarded by defence which he has denied. 

9. On discussion of the witnesses including the informant of this case and

material available in the record, it is seen that there is nothing against

the accused person to hold him liable for the offences alleged to have

committed as it is reflected from the evidence of witnesses and there are

loopholes in the investigation of the case, therefore, accused person is

entitled to the benefit of reasonable doubt. As such this court finds no

strong evidence to hold accused person liable for the offences. This being

the position, the prosecution case cannot be said to have been proved

beyond all reasonable doubt.

10.Arguments  advanced by both the parties  and the evidence  on record

indicate that accused person in no manner are involved in the alleged

incident and cannot be held guilty u/s 420/406 of Indian Penal Code.

11.Therefore, it would be highly unsafe to hold the accused persons guilty of

commission of offence punishable u/s 420/406 of Indian Penal Code.

12.Accordingly, the prosecution in the instant case could not discharge the

heavy burden of proving the guilt of the accused person for commission

of the alleged offences beyond all reasonable doubt. Therefore, the onus

has not shifted to the defense in the present case.
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13.My discussion above propels me to decide the point for determination in

negative.  Accordingly  the  accused Bishnu Kurmi  is  held  not  guilty  for

commission of the offences punishable u/s 420/406 of Indian Penal Code.

ORDER

14.Accused Bishnu Kurmi is acquitted of the offence punishable u/s 420/406

of Indian Penal Code and he is set at liberty forthwith.

15.The  bail  bond  shall  be  in  force  for  six  months  from the  date  of  the

judgment delivered.

16.Given under my hand and seal of this court on 10th day of January,  2022.

   KUMARI ARTI

        SDJM(S), SONITPUR, TEZPUR
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Appendix:

Prosecution Witness:

PW 1 : Apurba Pathak

PW 2 : Sishir Kr. Deka

Documents Exhibited by Prosecution: 

Ext. 1  : FIR

Ext. 1(1) : Signature of PW1

Defence Witness: Nil

Documents Exhibited by the defence: Nil

                                                                                      (Smti. Kumari Arti)

                                                                 SDJM(S), Sonitpur, Tezpur
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